I. DEFINITION OF TERMS

A. Design Defects
There are two basic types of products liability actions: those for manufacturing defects and those for defects in design
. 4 Products with manufacturing defects do not conform to the intended design or to the majority of products made according to the design; the design thus serves as a standard by which a court can measure the deviation caused by the manufacturing flaw. Where there is a design defect, on the other hand, the product conforms to the intended design, but the design itself is dangerous. There are two kinds of design defects. An inadvertent design error, which courts may treat as a manufacturing flaw, is unwitting and inhibits the intended use of the product. A conscious design choice, in contrast, is chosen by the manufacturer for its utility despite its inherent risk of harm. Because there is no internal standard by which to judge defectiveness in cases of conscious design choice, courts must devise their own tests of reasonableness, weighing the utility of the product against the risk of harm. For purposes of the government contract defense, the analysis should proceed similarly in both the inadvertent design defect and the conscious design choice cases. 5 In some cases of conscious design choice, courts impose a duty to warn if the warning can make an otherwise unreasonably dangerous product acceptable. 6 The government contractor should be liable for the government designer's failure to warn: 7 a product that is unreasonably dangerous because there is no warning should be treated like a product that is unreasonably dangerous because of an inadvertent design defect. If following government specifications would be insufficient to relieve the contractor of liability in the latter instance, the government contract defense should be denied in the former as well.
B. The Government Contract Defense
The essence of the government contract defense is that the contractor, by relying on government design specifications, should be absolved of liability for defective design. Unless design defects are "glaring and obvious," contractors escape liability in negligence actions by showing they complied with government specifications. 9 Courts do not agree, however, on the availability of the government contract defense in strict products liability. Some jurisdictions extend such liability to parties like the contractor who, although they did not create the defect, were in the chain of distribution and exerted control over the defective product. 10 Other jurisdictions reject this extension of liability and allow the government contract defense even in strict products liability suits.'
7 Moreover, where the contractor is the cheapest cost avoider, he should be liable for his own failure to warn. See Calabresi & Hirschoff, Toward a Test for Strict Liability in Torts, 81 YALE L.J. 1055, 1062 (1972) .
8 When a government employee is injured, the government fills two roles: employer and designer. For the view that the duty to warn should not attach to the manufacturer of a product when there is a "responsible intermediary" such as the government employer between the manufacturer and the ultimate user, see R. EPSTEIN, supra note 5, at 93-110.
9 Littlehale v. E.I. du Pont de Nemours & Co., 268 F. Supp. 791, 802 n.16 (S.D.N.Y. 1966 ) (maritime law), affd, 380 F.2d 274 (2d Cir. 1967) . See also Ryan v. Feeney & Sheehan Bldg. Co., 239 N.Y. 43, 145 N.E. 321 (1924) ; text and notes at notes 31-34 infra.
"0 For instance, in Challoner v. Day & Zimmermanmi, Inc., 512 F.2d 77 (5th Cir.) (Texas law), vacated on choice of law grounds, 423 U. S. 3 (1975) , the plaintiff sued a government contractor who had manufactured a defective howitzer round. The round was produced according to government design specifications. The Fifth Circuit, applying Texas strict liability law, upheld liability for the design defect despite the defendant's argument that the design was exclusively in the control of the government. The court distinguished negligence and strict liability-"A strict liability case, unlike a negligence case, does not require that the defendant's act or omission be the cause of the defect. It is only necessary that the product be defective when it leaves the defendant's control." Id. at 83. See also Foster v. Day & Zimmermann, Inc., 502 F.2d 867 (8th Cir. 1974 
II. THE LEGAL FRAMEWORK
There are three actors in the government design defect situation-the injured plaintiff, the contractor, and the government. Each seeks to avoid the burden of defective design specifications. Because sovereign immunity usually protects the government, the availability of the government contract defense is crucial to deciding whether the plaintiff or the contractor bears the burden of the defect. This part explores how the legal framework distributes that burden, with an eye to evaluating the government contract defense in the strict liability context. To do so, it analyzes the rules governing suits by plaintiffs against the government, by plaintiffs against contractors, and by contractors against the government; it then examines the additional defenses that contractors may assert against plaintiffs.
A. Plaintiff v. United States
1.
Negligence. In 1946 Congress enacted a limited waiver of sovereign immunity in the Federal Tort Claims Act ("FTCA"). 2 The Act permits suit against the government but exempts a number of government actions from its ambit. For example, the government is not liable for many discretionary acts of its employees. 1 3
The Supreme Court applied the discretionary function exception to government specifications in Dalehite v. United States, 14 a Ill. 2d 203, 384 N.E.2d 368 (1978), the plaintiffs were injured when their vehicle collided with a steel sign pole embedded in concrete. They claimed that the designs of both the pole and the highway were defective. The trial and intermediate courts agreed that the complaint stated a cause of action for design defect, but ruled that adherence to state specifications relieved the pole manufacturer of liability. Id. at 20, 370 N.E.2d at 621-22. For " The discretionary function exception provides that no liability shall attach to: Any claim based upon an act or omission of an employee of the Government, exercising due care, in the execution of a statute or regulation, whether or not such statute or regulation be valid, or based upon the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion involved be abused. Id. § 2680(a).
-4 346 U.S. 15 (1953).
19811
negligence action for deaths caused by an explosion of ammonium nitrate fertilizer produced and shipped under government control. The Court held that the discretionary function exception "includes determinations made by executives or administrators in establishing plans, specifications or schedules of operations. ' 15 Because the decisions were made at the planning, rather than the operational level, the Court denied recovery under the FTCA.1' In elaborating the Dalehite definition of the discretionary function exception, lower courts have developed a test, inconsistently applied, based on whether the design reflects a government "policy" decision. 17 Under this test, the government escapes liability if its designs embody policy choices; if they do not, the govern--ment may be sued.' Until the Supreme Court develops a more rigorous definition of this exception, the availability of a negligence suit against the government for its design defects is problematic. 19 2. Strict Liability. The Supreme Court's decision in Laird v. Nelms 2 " precludes a suit against the government based on strict liability. Nelms sued for damage caused by the sonic boom of a military plane, basing his case on a theory of strict liability for ultrahazardous activities. The Court concluded that the FTCA per- Level-Operational Level Test, 11 U.S.F.L. REv. 170, 179 n.60 (1976) , and cases cited therein.
18 See, e.g., Moyer v. Martin Marietta Corp., 481 F.2d 585 (5th Cir. 1973 ) (selection of B-57 aircraft by Secretary of the Air Force was discretionary function; acceptance of aircraft system, such as an ejection seat and its mechanism, was not); Stanley v. United States, 347 F. Supp. 1088 (D. Me. 1972) (federal design of radio tower excluding guard rail not discretionary function unless related to policy considerations underlying decision to engage in particular activity), vacated on other grounds, 476 F.2d 606 (1st Cir. 1973) . Cf. Daniel v. United States, 426 F.2d 281 (5th Cir. 1970) (United States cannot be sued for negligent design of concrete traffic separator because approval of plans and specifications for interstate highway in accordance with criteria of traffic needs, safety, durability, and economy of maintenance is a discretionary function).
19 Even where a plaintiff can sue the United States in negligence, the alternative of suing the contractor still should be available. The equities may shift somewhat in favor of the contractor, because the plaintiff with a FTCA action against the government can achieve directly what the contractor's suit accomplishes indirectly: it forces the government to absorb the true costs of its procurement programs. See part III infra. But the FTCA is not, by its terms, restricted to plaintiffs with no other cause of action. See Zillman, supra note 17, at 36-37. Nor is the common law cause of action against the contractor superseded by the creation of a statutory cause of action against the United States. Brady v. Roosevelt Steamship Co., 317 U.S. 575, 579 (1943 mits recovery only for a "negligent or wrongful act or omission" 2 1 and that absolute liability therefore was precluded. Although the decision has been the subject of much criticism, 22 the Court has not repudiated it.
3. Additional Statutory Relief. Other statutes provide limited relief against the United States in special circumstances. If the plaintiff is a government employee or in the military service, he falls within the federal workers' compensation statutes and may recover for injuries resulting from defective design specifications if the injuries arise out of or in the course of his employment. As with all workers' compensation schemes, the statutes provide an assured minimum level of compensation in exchange for relief from the vagaries of litigation. 23 The Federal Employees Compensation Act ("FECA"), 2 4 which covers the government's civilian employees, has an express exclusivity clause 2 5 that precludes recovery under the FTCA. Although the statute governing compensation of military personnel 2 s contains no such exclusivity clause, its very existence has been held to bar suits under the FTCA.
27
Plaintiffs who have no employment relationship with the government may benefit from special legislation-for example, the Military Claims Act 28 or the Swine Flu Act 29 -that creates a nar- 
1.
Negligence. A negligence action against an independent contractor focuses on the standard of care he must use in following someone else's design specifications. The contractor will be relieved of liability "if he follows plans which are not so glaringly or patently insufficient that an ordinary prudent manufacturer would not follow them. ' 3' The "glaring and obvious" rule, which applies both to private and to public contracts, 2 does not deviate from the usual "ordinary care" standard as much as one might think. The independent contractor typically is not considered a specialist, for his primary responsibility is to follow orders; 33 where the contractor hires a specialist who is just as capable of assessing the design as is the designer himself, the contractor is held to the ordinary was an ordinary contractor or builder to know [the strength of iron supports and braces and the proper angles at which they should be placed]? The matter was for the engineers and architects to determine and design." The contractor "was justified in relying upon the experience and skill of the architect and supervising engineer.").
care standard of the expert.
4
2. Strict Liability. Depending on the applicable state law, the plaintiff also may state a cause of action against the contractor in strict liability. A contractor can be held liable for defective design specifications supplied by the government in jurisdictions that recognize a cause of action based on defective design" and vicarious liability of those in the chain of distribution."
Most states recognize at least one form of vicarious liability-retailer liability for a defectively designed or manufactured product, even though the defect is latent and therefore not discoverable by investigation. 7 A plaintiff's cause of action against a contractor for the defective design specifications of another is analogous to a cause of action against a retailer for either the construction or design defects of the product manufacturer. Consequently, those states with retailer liability are likely to recognize a cause of action against a contractor for defective design when the specifications are supplied by someone else. 109, 123-36 (1976) . See generally R. EPSTEIN, supra note 5; Henderson, supra note 5. Contra, Twerski, supra note 5.
36 Vicarious liability holds a retailer liable for design defects caused by those further back in the chain of distribution. Its theory is that the plaintiff should be able to sue the party he has dealt with and knows most about, leaving the battles over apportionment of liability to the parties elsewhere in the distributional chain. the prerequisites for a products liability suit. Strict liability for personal injury or property damage attaches to the seller of a defective product when it reaches the consumer in the same condition as when sold, even though the seller exercised due care and the consumer had no contractual relationship with him. The requirements would appear to apply to a government contractor who manufactures a product in accordance with the government's design specifications. If the design is defective, the product as manufactured will be defective when it leaves the contractor's control. Assuming that causation is shown and that there is no evidence of misuse or assumption of risk, the contractor fits into the strict liability mold much as the typical product manufacturer does. One potential hurdle to recovery is the Restatement's requirement that the products liability defendant be a "seller [of the defective and unreasonably dangerous product] . . . engaged in the business of selling such a product. ' " 9 Courts that find the contractor liable in the government or private design defect case use a broad definition of "sell," rejecting the contractor's claim that he is an assembler rather than a seller. 40 Instead they emphasize that the contractor is paid for each product manufactured, is within the chain of distribution, and intentionally places the product in the stream of commerce. 4 1 § 402A. Special Liability of Seller of Product for Physical Harm to User or Consumer.
(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if (a) the seller is engaged in the business of selling such a product, and (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold. (2) The rule stated in subsection (1) applies although (a) the seller has exercised all possible care in the preparation and sale of his product, and (b) the user or consumer has not bought the product from or entered into any contractual relation with the seller. Some jurisdictions have adopted strict liability without reference to the RESTATEMENT. 3 Id. § 402A (1) 41 See, e.g., Foster v. Day & Zimmermann, Inc., 502 F.2d 867, 872 (8th Cir. 1974 ) (Iowa law) ("Whether the manufacturer 'sells' his product in the normal sense of that word, leases it, or supplies it for a sole purchaser under contractual arrangements such as those present here, the policy considerations involving the doctrine of strict liability remain the same."). A cost-plus contract by which a product is put into commerce is also an "essentially commercial" transaction, and strict liability therefore attaches. These courts also reject the argument that even if the defendant is a seller, he sells the service of assembling rather than a product. According to the prevailing view, strict liability is not applicable to suppliers of services.
42 A repairer or installer may be a seller within the meaning of the Restatement for "injuries caused by defects in products supplied by [him] in the course of [his] services . . . [but not] for failing to correct or warn of pre-existing defects in products on which [he] has contracted to work."' 3 The contractor argues that, like the repairer and installer, he performs his services by working with materials and designs provided by others. This analogy is not adequately descriptive of the contractor's role, however. He not only supplies a service, but sells the product as well, and he makes a profit on each product manufactured rather than being paid in sum for his services, as are repairers and installers. Such a "hybrid service-sale transaction" 44 distinguishes the government contractor from the installer or repairer. Under a broad interpretation of the "sales" requirement of section 402A, the hybrid service-sale transaction qualifies for strict products liability.
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Some argue that a contractor who manufactures a product for the exclusive use of the designer is not exposing the public at large to the risks of a defective product. However, the contractor cannot always anticipate where the product will end up or whether bystanders will be injured. See Littlehale v. E.I. du Pont de Nemours & Co., 268 F. Supp. 791, 795 (S.D.N.Y. 1966) (13 years after being manufactured for the military, explosives ended up in civilian hands), aff'd, 380 F.2d 274 (2d Cir. 1967). In addition, there is no reason to set lower safety standards because a limited group rather than the public at large is exposed to the product. See Foster v. Day & Zimmermann, Inc., 520 F.2d 867, 871 (8th Cir. 1974) (Iowa law) ("We believe the public interest in human life and health requires the protection of the law against the manufacture of defective explosives, whether they are to be used by members of the public at large or members of the public serving in our armed forces."). A plaintiff therefore has more promising remedies against the contractor than against the government. He can sue the contractor on a negligence theory if he can show either that the design defect is glaring and obvious or that the contractor has access to expertise that warrants holding him to a more stringent duty of care. He also can sue the contractor in strict products liability in states that first, recognize such a suit for design defects; second, permit vicarious liability; and third, are willing to define the concept of seller under the Restatement to include a contractor.
C. Government Contractor v. United States
1. Tort Indemnity. In strict products liability, a defendant who is held responsible for a product defect, such as a retailer, can shift the burden to the party actually responsible for the defect, such as the manufacturer, through a third party indemnity claim. 4 United Air Lines, Inc. v. Wiener, 55 which involved a collision between a commercial airliner and an Air Force jet, illustrates how these limitations work in practice. The injured United passengers recovered from the airline, which in turn sought indemnity from the government. The airline recovered fully for its payments to nongovernmental employees, but was not reimbursed for sums paid to the government's civilian and military employees. 56 2. Implied Contractual Indemnity. Where tort indemnity is barred, some courts have allowed contractors to shift liability to the government by a claim for implied contractual indemnity if the circumstances of the contractual relationship warrant the inference of a promise by the government to indemnify the contractor. 5 7 One court has suggested that contractual indemnification may be implied from the existence of the following factors: first, the product was designed exclusively by the government; second, the design was approved by an agency head; third, the contract required assembly in accordance with government specifications; and finally, the contractor could make no changes without express instructions from the government. 5 jected safety measures proposed by the contractor or undertook to assemble -safety devices itself, the contractor might be able to state a claim for implied contractual indemnity on the theory that the government operated as a "co-manufacturer." 5' 3. Express Contractual Indemnity. The most effective recourse a contractor has against the government is his contract; he can negotiate for certain express contractual clauses that will clarify the distribution of risk from the outset. There are numerous forms of agreement that can be used by a government contractor, ranging from a fixed-price contract, where the contractor accepts full liability, to a cost-reimbursement contract, where the government bears some or all of the risk. 0 There is limited statutory authority that allows fixed-price defense contractors to be indemnified under certain circumstances. 6 1 In fixed-price contracts for research and development, indemnification for liability from unusually hazardous risks may be provided if the loss or injury to persons or property arises from the direct performance of the contract and if the harm is not compensated by insurance or otherwise.
6 2 A second grant of indemnifica- 916 (1979) . The court did not allow the express representation of the purchaser-designer to constitute a defense in the original suit by the plaintiff against the contractor. Once the plaintiff recovered, however, the express representations could be used to support a contractual indemnity claim brought by the contractor against the purchaser-designer. Id. at 1021.
Barr v. Brezina Constr. Co., 464 F.2d 1141 (10th Cir. 1972), cert. denied, 409 U.S. 1125 (1973), involving a government designer, denied the contractual indemnity claim. The court's reasoning was perverse, however: indemnity was denied precisely because the contractor had shown his knowledge of the defect by calling it to the attention of the government and unsucessfully seeking permission to depart from the specifications to remedy it.
60 Incentive contracts, a third form of express agreement, can be classified either as fixed-price incentive or as cost-plus-incentive-fee contracts. For purposes of third party liability, they are like fixed-price and cost-reimbursement contracts, respectively. Ginsburg, 6 This grant is not limited by its terms to research and development contracts, but permits the Defense Department to enter into an indemnity agreement when the contract involves an unusually hazardous or nuclear risk and when the Secretary or his representative decides the national defense will be facilitated thereby. The Executive Order permits indemnification beyond the contract ceiling price for third party liability; 5 it also allows the indemnification provision to be applied to the subcontractor. 6 The cost-reimbursement contract affords the contractor greater protection: third party liability costs generally are included within the rubric of costs the government will reimburse. 6 7 One drawback, however, is that a cost-reimbursement contract often contains a "limitation of cost" or "limitation of funds" clause, which obligates the government to reimburse the contractor only up to the level of appropriations for the particular contract. 6 , As payments are made to the contractor, there is less money left in reserve to pay liability costs. 6 Both the General Services Administration 7 0 and the Department of Defense 7 1 have promulgated regulations eliminating the ceiling for third party liability claims. Both sets of regulations provide that in cost-reimbursement supply contracts and in research and development contracts, the government development contracts against unusually hazardous risks).
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63 Exec. Order No. 10,789, 23 Fed. Reg. 8897 (1958) will pay the reasonable costs of that portion of the contractor's insurance that is "allocable to this contract"; that the government will reimburse the contractor for liabilities to third parties for property damage or personal injury, regardless of the "limitation of funds" clause; and that the government will reimburse the contractor for liability "whether or not caused by [his] negligence," except in cases of "willful misconduct or lack of good faith. '72 The contractor covered by these regulations therefore can secure full reimbursement for insurance costs and liabilities in excess of insurance coverage. 4. Special Indemnity Provisions. Legislation providing for contractor indemnification sometimes is enacted to foster particular activities. For instance, the Price-Anderson Act 74 provides that the United States will indemnify a nuclear facility for nuclear accidents that exceed the required level of insurance protection, if the facility complies with licensing and financial prerequisites. 7 5 The statute has two stated purposes: to "protect the public" and to "encourage the development of the atomic energy industry. '76 If the government must deal with all suppliers as a group, they may have enough leverage to demand a legislative solution to the . Implementation is described in the "allowable cost, fee, and payment" clause, which provides an exception to the general requirement that the contractor release the government from liability under the contract, once performance is completed, for
[c]laims, together with reasonable expenses incidental thereto, based upon liabilities of the Contractor to third parties arising out of the performance of this contract: Provided, however, That such claims are not known to the Contractor on thu date of the execution of the release; and provided further, that the Contractor gives notice of such claims in writing to the Contracting Officer not more than 6 years after the date of the release or the date of any notice to the Contractor that the Government is prepared to make final payment, whichever is earlier . 1 One procedural problem with both implied and express contractual indemnity is that the jurisdiction of the district courts over contract suits against the government is limited to claims under $10,000. Larger contract suits must be brought in the Court of Claims, 28 U.S. C. § 1346 (1976) . Thus the plaintiff may sue the contractor in tort in a federal district court, while the contractor's third party contract action against the government must be tried separately in the Court of Claims. indemnity problem. The Swine Flu Act 7 was enacted in response to the unwillingness of drug manufacturers and their insurers to participate in the national immunization program unless they were protected from liability. Yielding to pressure 7 8 Congress made the United States, rather than the drug companies, liable to suit for injury or death caused by the vaccine. 9 D. Contractor's Defenses Against the Plaintiff In addition to the government contract defense, the contractor may invoke general defenses or seek protection under the penumbra of the government's sovereign immunity.
1. General Defenses. The availability and scope of the defenses of contributory negligence, assumption of risk, or plaintiff's misuse of the product depend on state tort law. Likewise, unless precluded by a federal statute, 80 state law governs the contractor's ability to set off any collateral benefits, such as workers' compensation payments, against the awarded damages. 78 "[I]n order to achieve the participation in the program of the agencies, organizations, and individuals who will manufacture, distribute, and administer the swine flu vaccine purchased and used in the swine flu program and to assure the availability of such vaccine in interstate commerce, it is necessary to protect such agencies, organizations, and individuals against liability ..
go For example, the FECA requires that the United States be subrogated to an employee's claim against a third party, 5 U.S.C. § 8131 (1976 sued the company. Treating the contractor as an agent of the government, the Supreme Court held that the agent could be liable only "if he exceeded his authority or [if] it was not validly conferred. 's4 Most cases following Yearsley involve a taking of property. 5 They offer no guidance in distinguishing an independent contractor from an agent; they simply state that, as an agent, the contractor is entitled to sovereign immunity.
In Brady v. Roosevelt Steamship Co., 86 however, the Supreme Court declined to apply agency principles across the board to the contractor situation. The case involved a customs inspector who died from injuries sustained on a vessel owned by the government and operated under contract by the steamship company. The company argued that the widow's statutory suit against the government was her sole remedy 87 and alternatively, that the terms of the company's indemnification agreement made the government the real party in interest. 8 8 The Court rejected both contentions. 9 The agent's liability was not coextensive with the principal's because "'[a]n instrumentality of government he might be and for the greatest ends, but the agent, because he is agent, does not cease to be answerable for his acts.' ,,9o Moreover, "[tihe withdrawal of the right to sue the agent for his torts would result at times in a substantial dilution of the rights of claimants." 9 1 The Court distinguished Yearsley as focusing on the propriety of the delegation of authority:
But here the situation is quite different. The question is not whether the [United States Maritime] Commission had authority to delegate to respondent responsibilities for managing and operating the vessel as its agent. It is whether respondent can escape liability for a negligent exercise of that delegated 309 U.S. at 21. The opinion characterized the construction company alternatively as a "contractor" and as an "agent." Id. at 20-21.
" See, e.g., Myers v. United States, 323 F.2d 580 (9th Cir. 1963 S. 549, 567 (1922) ).
9' 317 U.S. at 581.
power if we assume that by contract it will be exonerated or indemnified for any damages it must pay.
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Powell v. United States Cartridge Co. 93 limits Yearsley from another direction, emphasizing that agency status is not automatic for government contractors. The contractors in the cases consolidated in Powell ran munitions plants on a cost-plus-fixed-fee basis for the government. The government supplied the materials and had title to the sites, plants, equipment, raw materials, and finished products; the contractors were responsible for storing and loading materials, manufacturing munitions according to government specifications, supervising employees, and operating the plant. The contractors argued that this arrangement amounted to an agency relationship, exempting them from the Fair Labor Standards Act.
9 4 Relying on the explicit terms of the contract, 95 on the government's insistence on private rather than public production, and on the duties of the plant managers, 6 the Court rejected the argument and found them to be independent contractors. Other courts have followed Powell's reasoning in rejecting claims by independent contractors that they are agents and therefore entitled to invoke the sovereign immunity of their government principal as a defense.
7
If contractors were assimilated to the government, plaintiffs would lose all causes of action against contractors that could not be pursued against the government. The negligence case that might have been maintained against the contractor would be precluded under the discretionary function exception of the FTCA, 98 and all strict products liability claims also would fall because of the principles outlined in Laird v. Nelms. 9 9 The contractor therefore should not enjoy a blanket sovereign immunity defense. 
III. THE GOVERNMENT CONTRACT DEFENSE IN STRICT LInILITY
CASES
The contours of the government contract defense in negligence cases already have been explored: the contractor is relieved of liability if the defect is not glaring and obvious. 1 00 Many courts have extended this rationale erroneously to strict liability claims against government contractors. 1 0 1 The parameters of a strict liability suit are different, however; unlike in a negligence case, the emphasis in strict liability is on the condition of the product rather than the behavior of the producer. 10 2 Moreover, as shown by the foregoing analysis, the contractor has a much greater range of protections against the consequences of the government's defective design specifications than does the plaintiff. In fact, the plaintiff's only real protection arises from his ability to sue the contractor, because most claims against the government are barred by sovereign immunity. 10 3
The contractor is not simply the most reachable source of compensation; he is also the appropriate party on whom to impose strict liability because of the role he can play in increasing deterrence and thereby minimizing the risk of accidents. 1 0 Although the government usually is in the best position to minimize the risk of defective design specifications, 10 5 sovereign immunity reduces its 104 There are a number of other policy justifications for strict liability. Risk spreading-transferring the loss from the injured party to the manufacturer, who is in a better position to bear the loss by spreading it among his customers-is one such rationale. Enterprise liability-the idea that liability costs should be internalized because the product should pay its own way-is another. It sometimes is argued that strict products liability is necessary to relieve the plaintiff of the difficult burden of proving negligence or resorting to the intricacies of contract law and warranty. In addition, the product by its very presence on the market carries an implied representation of safety. incentives to calculate the costs of the risks it creates. Through their freedom to reject government contracts, however, contractors can bring pressure on the government to encourage accident avoidance. 1 0 6 A variety of mechanisms are available, such as cost-reimbursement contracts, indemnity clauses in fixed-price contracts, and agreements to pay insurance premiums. 107 Implied contractual relief also may be invoked. 1 0 8 There are notable instances where statutory changes have been enacted to meet the demands of government contractors. 0 9 These contractual and statutory accommodations transfer the economic burden of defective design specifications from plaintiffs and contractors to the government. By ultimately bearing the costs of its design defects, the government's incentives to encourage accident avoidance are enhanced.
Such measures could be counterproductive, however, removing incentives for the contractor to add his safety efforts to the government's. 10 The problem can be dealt with by a less-than-wholesale transfer of burdens, leaving the contractor liable for his own negligence and for any defects in construction. Furthermore, when a contractor is in a better position to detect and remedy the defect than the government is, it may be desirable to impose a duty to warn on the contractor."' These mechanisms, while acknowledging the contractor's right to negotiate around the liability rules, would give the contractor sufficient incentives to minimize the risk of defective products.
There is one category of cases in which the government contract defense should be recognized. The deterrent value of imposing liability on the government contractor comes from his ability to reject the contract; if the contractor cannot refuse the contract, he has no bargaining power and hence no ability to shift the costs of 106 E.g., Coase, The Problems of Social Cost, 3 J.L. & EcoN. 1, 19 (1960) ("when market transactions are so costly as to make it difficult to change the arrangement of rights established by the law ... the courts directly influence economic activity"). Because the plaintiff cannot recover directly from the government, the transaction costs involved in the contractual arrangements are unavoidable. liability to the government. For example, in time of war or national emergency, normal business relations between the contractor and the government are disrupted, and the contractor may be confronted with the possibility of a plant seizure if he refuses to accede to government demands. 1 1 2 Under these conditions, the contractor should be relieved of liability for defective design and allowed to rely on the government contract defense. 1 13 This exception should be construed narrowly and restricted to those cases in which the normal assumptions about the contractor's leverage and bargaining power necessarily must be wrong. The defense based on coercion should require more than a situation in which the contractor cannot alter or revise government specifications; 11 4 it should require that the contractor have no right to reject the contract. Furthermore, the defense should be available only when the contract is entered into during a time of war or national emergency declared in accordance with statutory authority 115 and should be limited to areas of production that are related Other statutes give the President powers, effective in war or when war is imminent, to order production or to take possession of any plant whose owners refuse to produce required products at a reasonable price. 10 U.S.C. § § 4501, 9501 (1976) . During wartime, the President may require production of ships or w~r material, appropriate all or any part of factory production for use by the government, and take over any factory for use or operation by the government. 50 U.S.C. § 82(b) (1976) .
In to military necessity, in which a contractor reasonably could fear intervention if the government's terms were refused. Nor should a contractor who previously has produced a product under normal circumstances be able to take advantage of the government contract defense when he produces the same product during a military emergency. 1 1 For example, use of the priority system 117 to set aside production of an item for use by the military should not justify the government contract defense if the product has been marketed previously by the contractor. Any reluctance to produce on the part of the contractor in that situation might as well be caused by dissatisfaction with the terms of the government's offer, such as pricing or scheduling, as by concern with the safety of design specifications.
CONCLUSION
The government contract defense should be recognized only in rare cases to relieve a contractor of liability for defective government design specifications in strict products liability suits. Although the plaintiff often is barred at the outset from suing the government, there are several routes a contractor can take in seeking indemnity from the government. Contractual arrangements are the most effective means, and the contractor is in a better bargaining position with the government than is the injured plaintiff. Through their power to refuse contracts, contractors can pressure the government into accepting liability for its design defects. When the contractor is forced to produce in time of war or declared national emergency, the element of coercion eliminates any deterrent function that contractor liability might serve. Under those exceptional circumstances the government contract defense should defeat the plaintiff's claim. Under more normal conditions, the contractor, rather than the plaintiff, should bear the burden of the government's defective design specifications.
Gail Rubin
, In particular, a contractor with expertise in a certain product line actually may be a cheaper cost avoider than the government, so there is no purpose in shifting the liability away from him even where he is subject to government coercion.
11 Defense Production Act of 1950, 50 U.S.C. A. app. § 2071 A. app. § (1976 A. app. § & Supp. 1981 . See note 112 supra.
